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SDMS Document ID 

BNSE PAMELA NE'HRJNO : 

• 
Senior ~Ptf~aJ Auof7l~ 

VIA FACSIMILE 

Mr. ruchard Sisk 
U.S. Environmental Protec~ion Agency 
999 I Sill Street 
Oenver, CO 80202 

Tile Burlinpn Northern and 
Santa Fe Railw•y Cl)mpauy 

2500 l.o11 Menk Drive 
Fort Worth, Texas 76131-2!128 

or 

104 W. Chc:stnut,I'MB #313 
Hinsdlole, IL 60521 
(817) 3~2-3469- Tcleph!lnc 
(Ill?) 352-3468- FIIX 

Pamela.Nchrjng(c£BNSF.com 

RE: Libby, Montana/Administrative Order on Consent ("AOC") 

~ Dear Mr.~; 

111111111111111111111111111111111111111111111 

2002716 

This is in response to the dtaft Administrative Order on Consent ("AOC") for Libby, 
Montana, as it penains to property owned by The Burlington Northern and Santa Fe 
RaiJway Company (''BNSF'} While BNSF intends to move forward in accordance 
with the work plan we sublbitted to the Environmental Protection Agency ( .. EPA"), we 
do have some conunents a~d continuing concerns relative to the draft order. I have 
attached only the pages on :Which the comments appear. 

As you know, the material being remediated originated from the mining and processing 
activity ofW. R. Grace at Libby. BNSF's relationship with the material is that of a 
common carrier, one oblig~ted by federal law to transport the material as commercial 
product. As such, BNSF ~no liability under CERCLA in the conclusions of law cited 
in the proposed AOC. CE~CLA contains a number of provisions that address common 
canier liability. Those prolisions include: (1) the definitions of"owner or operator" in 
CERCLA Sections 101(20 (B) and (C), 42 U.S.C. §§ 9601(20)(8) and (C); (2) the 
definition of"traDsportatio "in CERCLA Section 101 (26), 42 U.S.C. §9601 (26); (3) a 
parenthetical in the third·p y defense, which excludes from the tenn "contractual 
relationship" carriage by a mmon carrier by rail under a published tariff; and (4) 
CERCLA Section 306, 42 .S.C. §9656, which governs transportation of hazardous 
substances rop:Jated under he Hazardous Materials Transportation Act ( .. HTMA"). 
There is no recognition ()f NSF's conunon carrier status in the draft AOC. In fact, 
BNSF is volunteering to c duct removal activities because of mutual benefits derived 
with respect to the enviro ent., community and future use of the property. 

The asbestos material is of definable and divisible quanlity and location. Whatever 
harm the material caused i capable of separate and independent response or remedial 
actions. BNSF has been cQilcerned with the recent proposal to include certain W. R. 
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Grace facilities on the Nat~onal Priorities List ("NPL") and has requested that lhe Libby 
railyard not be included. BPA has advised BNSF that the bom1daries ofthe NPL site 
have not yet been de~ed. Because of the definable and divisible quantity, location 
and ability to distinct removal or remediation actions, BNSF does not believe that its 
property needs be included in theW. R. Grace facility, which has been proposed for the 
NPf ,_ RNSF would objecno such an inclusion. 

BNSF abo objects to the conclusion of law found in paragraph 13(d), in which EPA 
concludes that BNSF is jointly and severally liable for the performance of the response 
actions. BNSF does not believe the facts surrounding this material, its location and its 
definable quantity support !'1 determination of liability at all, much less joint and several 
liability. Similarly, BNSFhas concerns about the definition of"Site" found in 
paragraph 7(q), which defines the "Site" as the property and "all suitable areas in very 
close proximity to the Site~·. It is not BNSF's intent to address any property other than 
its own. 

BNSF prefers to coordinat~ and cooperate with EPA to remediate its property. As you 
know, we had explored w~ther there are other programs or type of agreements that 
would better suit our goalsi If this is the only type of agreements, it will need to be 
amended. Therefore, we ~ould request that the above-mentioned issues pertaining to 
joint and several liability ~d the defmition of .. Site" be addressed. In addition, we 
would like the AOC to refl~ct that when the work is finished, BSNF has no more 
responsibilities with respeQt to the Site or for that matter, theW. R. Grace facilities in 
Libby. 

We sincerely hope to mov~ the work forward in an expeditious manner this fall before 
weather sets in. Thank yo~ for your cooperation. I would appreciate a call when you 
have a chance to look at th~ suggested revisions this morning. 

]Z_';~~ 
PamelaN~;; 
PN/wlg 

Encl. 
cc: Dave Smith (with entlosures) 
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INSERTS 

Insert as N Paragraph 13 br at end of Paragraph 11 : 
[Respond t has raised defen~es to the assertions of liability, which are being considered 

by EPA The parties acknowledge that there are weather constraints with respect to the 
timing fthe Work to be coqducted pursuant to this ~e.r-) Thlarties intend that the 
Work conducted pursuant to[tbis Order be considered as~ in whole or in pa.J$_:..-7 
towards a future de minimis or other settlement of Respondent's potential liability. 

Insert at end ofParagraph 14: 
The hazardous substances at!the Site, nature of activity with respect to such hazardous 
substances and the amount ol~hann are geographically and otherwise divisible for and 
capable of investigation. removal and remedy independent of the facilities owned and 
operated by W. R. Grace or ~thers at Libby which are the subject of proposed inclusion 
on the National Priorities Li$t. Respondent objects to the inclusion of the Site on the 
National Priorities List. 

Insert at end of Paragraph 3o(a): 
not to exceed$ . UOder no circwnstances shall Respondent be liable to EPA for 
and EPA shall waive any Fu~e Oversight Costs in excess of $ __ _ 

' 
lnsert at end of Paragraph $n: 
The foregoing notwithstandib.g, nothing in this Order shall require Respondent to take 
any action, conduct investig~tion, removal or remediation activities off-Site. ln the event 
that EPA determines that additional removal uctions are nece:ssary off-Site, such 
additional removal actions stlall not be the subject of this Order. The parties hereto 
reserve their respective~remedies and defenses in such event, including 

l Res~ndent's right ~---de novdministrativc or judicial review as provided under 1 
Lru>phcable law. L-=~:-:::-- : . .J 
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j. "Ordef' shall ~ this Administrative Order on Consent and all appendices 
attached hereto (listed in SectioO:XXlX). In the event ofconftiet between this Order and any 
appendix, this Order ehall controt. 
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k. "Paragraph', ~ mean a portion of this Or~er identified by an Arabic JWmeral. 
I 

I. .. Parties" HbaJ1 h1can EPA and R.eapondcnt. 

m. t'Property', atJlt mean the The Burlington Northern and SantA Fe Railway 
Company rail yud lo~ il\ Libby, Montana and more particularly described in Appendix_. 

n. ''RCRA" sballfmCin the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 
6901, et seq. (also known a1 thejR.eaource ConstJVation and Recovery Act). 

t o. ".Respondem''iahaU mean The Burlington Northern and Santa Fe Railway 
Company'J1/JI ,...lt~IIN, : 

p. "Section'' lbaJ,l mean a portion of this Order identified by a Roman numeral. 
! 

i 

· q. "Site•• for ~fthis Order mall consist ofthePropcrty llild •'U illitule 
a&••• iA 'tf&) dDib piU:dnlit1~mcesaay Ulx itnph:mentation ofthc remer .. 'l:lactiou:-

r. c'State" ahall mean the State ofMontana. 

s. "Waste Matedal" 8ball mean 1) any .. hazardous substance, under Section 
101(14) ofCE.RCLA, 42 U.S.C~ § 9601(14}~ 2) any pollutant or contaminant under Section 
101(33) ofCBRCLA. 42 U.S.C~ § 9601(33); 3) any .. solid waste" under Section 1004{27) of 
RCRA, 42 U.S.C. § 6903(27); aQd 4) any "hazardous material" under [insert appropriate State 
statutory citation)". · 

; 

t. "'Wade" oblll ~~ een all activities Respondent is required to pcrfonn under this 
Order, as set .tbrth ill the Workp . 

i . 

~. "Wortpbui' ~ mean the work. plan for implementation of the removal action, 
as set forth in Appendix-· to tJ1is Orda-, and any modifications made thereto in accordance with 
this Order. I 

! 
i I IV. .FINDINGS OF PACT 
I 

8. The.Sito. Lo., the T$urlington Northern and Santa Fe Railway Company rail yard, is 
located north Of the town ofL y, MT and south of the Kootenai River. The Sito enco1npasses 
apprcmmateiy 20 acrea IDd i1 ted in Section 7, Township 30 N, Range 31 W of Lincoln 

I I 
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County. A total of six railroad\tracb trending east- ~-, ... -
buildings and aiding platfonna. i 

9. V errniwlitc mining ~t Zonolite Mountain (the "mlnej commenced by the 
Universal Zonolite Compaay ~the 1920a. In 1963, W.R. Grace pu sed Zonolite mountain 
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and continued operation.t untU • 990. The processed ore was truaked own the Rainy Creek Road 
to a Sereeoina Pllnt, whic:h ae~ated the milled ore into various sizes. Subsequently; the 
screened ore wu movod by co~or belt across the Kootenai Riv d shipped either to tb~( o/d'<.c. 

Export!Bxpanaion Plant (I..ibby) or across the country by rail. 

. 10. Samplifts showa ~t asbestos, a hazardous substance, is. present in soil, raw ore, ore-
concentrate and other aoJI.··like ~erills at various locations in and around the conununity of *. 
Libby includina the Site. Vieiblt uncxpanded vcnniallite has been found along Respondent's / 

If! ~M6railyardf"'/n L/6~~ All 'un.Jc..J)~-~~ ~A-,:~~~ M~...J>..,.tc..Ji~ 
1f'S i t..J,.<Q;'11fC(;, dn#{ ,,_ ~-...w:r 4!ttA J.r ~~A..,~ 6 .,-,'~ .. ~ 

11. Tho Actina Aaliltaflt Administrator', Office of Solid Wute :Emergency Retipo'flsK n... 
has detamined that the pr..qe of the ubeatoaat the Site may present an imminent and 4J((n7n_, 

substantial endangerment in th~ Action Memorandum. . d" v.J~ .. c.. _ _...; 
. }~ f"U~~J I 

12. R.elpondent owns t~c The Burlington Northern and Santa Fe Railway Comp!U\y rail 
yard, h~ r~. to .&f! ~ ~ropetty. ~pondent ~Y Ul1pl~ed its. own in~ations H.f]~dlh 0: 

• ll.Jb&.Jor ~ 
ona the traokl condu 

v. ~tf.a.r,SIONS QP LAW A@ DETERMINATIONS 

13. Buod on the Fmclilb of Fact set forth above, and the Administrative Record 
supponina this removal ~on, fBP A baa detennined that: 

a. The Sit.o if a i4facility" as defined by Section 101(9) ofCERCLA, 42 U.S. C.§ 
• I 

\ 

i i 
9601(9). 

b. The c:on~tion found at the Site, u identified in the Findings of Pact above, 
includes a "hazardous tub~"' as defined by Soction 101(14) ofCBR~ 42 U.S.C. § 
9601(14). 1 

o. Respondent iJ a "person" as defined by Section 101(21) ofCERCIA 42 U.S. C. 
I § 9601(21). 
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d. Rapondcat .. a re.sponaible party under SeCtion 107(a) ofCERCLA. 42 U.S.C. 
§ 9607(a)1 and is jai.RIIJ .- ..W..U, liable for performance of response actiont and for response V 
costs incurred and to be incurri:d at the Site. 

,. 

i. Relpondent is the .. owner'' and/or "operator" of a portion of' the 
facility, u defined by Section 101(20) ofCBRCLA, 42 U.S.C. § 
9601(20), and within the meaning of Section 107(a)(l) of 
CER.CLA, 42 U.S.C. § 9607(a)(l). 

ii. ltMpondent wal tho ''owner" and/or "operator• of a portion of the 
fiacility at the time of disposal of hazardous substances at the 
~ty, as dctlned by Section 101(20) ofCERCL~ 42 U.S. C.§ 
~601(20), and Within tho meaning of Section 107(a)(2) of 
CERCLA. 42 U.S.C. § 9607(a)(2). 

e. The conditidna described in the Piodinga of Fact above constitute an actual or 
threatened "release" ota h~ousaubstance from a facility as defined by Section 101(22) of 
CBRCLA, 42 U.S.C.§ 9601(2~). 

i 

i 
f. The rer.o.oval1action required by this Order is necessary to protect the public 

health. w~ or the env~ and, if carried out in compliance with the terms of this Order, 
will be considered eonaistent ~th the NCP, as provided in Section 300.700(c)(3)(u) of the NCP. 

VL QRDER 
: I 

Based ~pon the foreao~ Findinas ofFact, Conclusions ofl4.w, Determinations, and the 
Administrative Record for this!Site, it is hereby Ordered 8fMI ~'"D'that Respondent shaD / 
comply with all prov.isionJ of this Ordu, in.clucling, but not limited to, an attachments to this 
Order and all documents inco~r~ted by reference into this Order. · \ ·,_ ., · -~:.. . .__,_-s;v._.-'_:; -l::: 
L?-'r-~.......,_~-~0~. u 

VU. DESIGNAD'?t! 01 CONTBACTQR, PROJICT .COOBDJNATOll, 
I 1ND ON-SCENE COORDINATOR 
I 

14. · RetpoNIG ohall orm the removal action or rotain one or more contractors to 

perform the Wort aad lball no· EPA of the name(a) and qualifications of such contractor(s) 
within S day•.ofdttB~ve a~. Respondent lhall alao notifYBPA ofthe narne(s) and 
qua)ificltlon(•) ofeny other r(1) or aubcontractor(s) retained to perform the Work at 

least S days p~ w conun ent of such W ark:. F.P A retains the right to disapprove of any or 
aU of the contracton and/or tractors retained by Respondent. IfEP A disapproves of a 
selected CODlRCtOft B.elpoad lhall retain a different contractor and shall notify BP A of that 
comraccor•s ftllne and q~ · tiona within 10 daya ofEPA's disapproval. 

I • 
I 
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IX. SlTEACQSJ 

23. If property wlwn ~is needed to implement this Order, is ~wned or controlled by 
Respondent, Respondent shall, ~ on the Bfactive Date, provide EPA ,the State. and 
their authorized representatives,! inclucfula comractors, with acceu at aJ1 reasonable timca to tho 

I 

Site, or such other property, tbr!the pwpote of conductio& any activity reJated co this Order. Any 
sudl access will be subject to ~ndent's Health and Safety Plan and Respondent's railroad 
safety rulea. 

25. NotwidlatandiDs ~ P~?vision of this Order, EPA and the State retain all of their 
access authoritiet and rial~ ~ ~ as all of their righta to require land/water use res~ 
including enforoement autboriti~ related thoreto, under CEllCLA, RCRA, and any other 
applicable statutes or replatioo!. 

·26. Reapondent Aba1l pt.vide to EPA. upon reasonable request, copies of all documents 
and information witbiD dledr po "on or control or that ofthtir contracton or agents relating to 
activitios at the Sito or to tbo • omtaWion of this Order, indudiog. but not limited to, sampling, 
analy.W, chain of custody reco~~ , manifem, ttuckina logs, receipts, rep~ sample uamc 
routing. (X)trcapondclacc. or oth documcma or information related to the Work. Respondent 
shall alao make available to BP A. for purpotoe of investigation, information gathering. or 
testimony, their employee.., apn: ) or reptesentativa with lcnowledse ofrdevant Cuts 
concemina the pedbmwaoe ot Work. 

21. ~ 111ay u business confidentiality daima covering pan or all of the 
documente or Jntba.,.Uoa aubmi co EPA under dlia Order to the extent permitted by and in 
accordance with SecdOD 1D4(e tlfCBRCLA, 42 U.S.C. § 9604(e)(7), and 40 C.P.R. 
§ 2.203(b). ~or iafb tioa determined to be confidential by EPA will be afforded the 
protection 1pecidecl .iD 40 Cl' .It an 2, Subpart B. If no claiJ1l of confidentiality accompanies 
documents or jintoonation when are submitted to EP ~ or ifBP A hu notified Respondent 
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that the documents or infu~n are not confid~ under the standards of Section· 104(e)(7) of 
CBRCLA or 40 C.F .R. PAR 2. tbpart B. the public may be gi:vob. access to such documents or 
information without 11.lrtber no . to Respondent. 

28. RcapODdeDt n1ay +t that certain dO<:Uments, records and other information are 
privileged under tho attor.a.ey~e:at privilege or any other privilege i'ocopized by ftJderallaw. If 
the Respondent aaert suc.h a prjvilep in lieu of providing documents, they sbal1 provide BP A 
with the followin&: 1) tho tide qfthe docu~ record. or information; 2) the date of the 
document, record, or informa~; 3) the name and title of the author of the document, record, or 
information; 4) the name and tid.e of each addreasee and recipient; 5) a deacription of the contents 
of the document, ~ecord, or ~oa; and 6) the privilcg~ .auertod by Respondent. However, 
no documenta, reportt or other ~onnation created or generated pursuant to the requirements of 
thi~ Order shall be withheld on the arounds that they arc privileged. . 

29. No claim of tonfid~tiality shall be made with respect to any data required to be 
submitted under thia Otdc:r. includina, but not .limited to. aU sampling, analytical, monitoring, 
hydrogeologic, aciontific, r.hemital, or engineering data, or any other documents or infonnatioh 
evidencing conditions at <>r around the Site. . ~0· At 

! XL BECOBD REDNTI<>tl ) 

30. Until tO years aftcr~sponctent•s receipt ofEPA's notification pursuant to S \t' r; 
XXIX (Notice of Completion o.Worlc), Respondent shall ptcacrve and retain all non-id · al 
copies of records and doc:uments (mduding records or documents in electronic form) now its 
posseSiion or control or which cjome into ita posaeuion or control that directly relate to the 
iftlpl•••lttioft « thit Order, reprdlesa of any corporate retention policy to the contrary. ntil 
I 0 yean after Respondent• s ""'pt ofBP A' 1 notification pursuant to Section XXIX (Notice of 
Completion ofWork), llc,.pond~ lhall alao instruct its contraaors and agents to preserve aU 
documents, records, and mrormfion ofwhatcver kind. nature or deSGription relating to 
performance of the Work. ! 

i 
31. At the co.ncluaion of! thiJ documcru retention period, Respondent shall notify BP A at 

least 90 daya prior (0 dlo d..UU 'on of any auch rcoonJs or documents, and, upon request by· 
EPA. Reapo~ lhll1 delver auch recorda or documents to EPA. Respondent may assert 
that certain decutUAtl, ~. other information are privileged under the attomey-client 
privilese or any odaor privilop pized by federal. law. · If Respondent uacrt such a privilege, 
they shall provide EPA with the owing: ·t) the title of the document, record, or information; 2) 

· the diM of the clocumeat_ recxJll • or infonnation; 3) the name and title of the author of the 
document, r~ or Jatbrmati ; 4) the name and title of eaoh addressee and recipient; S) a 
description oltM iubjoot of tho oc:ulllal~ record, or information; and 6) the privilege wcrted by 
Respondent. BDwever, DO do reportl or other information created or generated pursuant 
to the requirar-ma o(tbb Ord ahall be withheld on the grounds that they are privileged. 

I 
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/.. XV, PAYMENT OP RI'.SPONSE COSD 

t 36. ffYD!c!!IJfidul!!lll ~OR Cc!lts 

\ a. llelpondeftt J. pay BP A aJJ Future R.espo1110 Colts not inconsistenl with the 
Ncr\ On a periodic basit, BP A v.tilliOnd Respondent a bill requiring paym!nt that includes a 
SCORPIOS Report. Relpoodcnt iaha1l ~ all payments within 45 days of receipt of each bill 
requiJina payment. except as o~ provided in Parqrap.h 38 o~this Order. . 
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b: Reapon&c ~make all payments required by this Paragraph electronicaUy or 
by a certified or cubier' 1 ct.ck Oit checks made payable to "EPA Hazardous Substance 
Superfund," referencing the name~ addreas of the party(ies) maJdns payment and EPA 
Site/Spill ID number_. Res~ndent ahaU send the check(s) to: · 

Mellon Bank: 
E?A llepon VDI 
Attn: Supedbnd AQcounting 
P.O. Box 360859 1 

PiUbursfl. PA 1"52Sl-6859 
l 

c, At the time ofptymcnt, Respondent shall send notice that payment has been 
CoJt :a.ecovc.y Propm Manager 
EPA Region. 8 ' 
999 Js• Stroot, Suite 300 
Denver, CO 80202.' 

i 

d. The total amo~ to be paid by Respondent pursuant to Paragraph 36(a) shall 
be deposited in the Libby Asbcato~ Special Account within the EPA Hazardoos .Substance 
Superlbnd to be rctalned llld uaed ~o conduct or finance JeBpOnse actiom at or in connection with 
the Site, or to be tranafened by EPtA to the EPA Hazardous Subatance Superfilnd. 

37. In tile welt that tho p for Future Response Costa is not made within 45 days 
ofRespondent,ireceipt of a biD, ndent lhallpaylntereat on the unpaid balance. The 
Intecest on Put'l~.a.ponR Colta I beJin to accrue on the Effective Date and shall continuo to 
accrue until the ;date of payment. aymeots oflnttlelt made under thia Paragraph shall be in 
addition to aucH ok' .ftiJltdiel ot • 111 available to the United States by virtue of 
Respondent's falkn tQ miD payments under this Section, iDcluding but not limited to. 
payment of stipulated penaltlel to Section xvm. 

under thi1 Onlat, if~ 801 that EPA has made an a<XOUntina error. or if Respondent 
. 38. R.llpO~ may diJpu~lll or part of a bill for Fu~e llesponse CostS submitted . 

allege~ that • cOat btm it iHouia with the NCP. If any dispute.over costs is resolved before 
payment ia due, tho 81DOUN due • be adjusted as nc:Gessary. If the diapute is not n;5olved 



Sent By: BNSF RR; 817 352 3468; Oct-17-02 9:22; 
,.,.., r .. ww •et 

Page 12/14 

0812312002 13:30 FAI 3033128g53 EPA lBGAL laiou 

17 
i 

such delay to a.{oras maj~Nte ev~t iftlusy intend to assert such a daim; and a Bta.temeilt aa to 
wb~~«, in~ opinion ofltupo~t, auch event may ~se or eontribute to an endanaerm.ent to 
publie bealtb, welfare or the tnvi!Onment. Failure to comply with the above requirements aball 
preclude hlpODdent fi:om ~ any daim of/~ 1lltlj~ for that event for.the period of 
time of such failure to eo~ply and for any aclditional delay caused by Ill~ !allure. 

I 

49. lfEP A qrees that ~ delay or anticipated delay is attributable to a force 'llllljeure 
event, the time for performance dfthe ob.liptiona under this Order th~ are affected by the force 
mqjeure eveot wiU be cxtotlded ~ BP A for tuch time aa is necessary to complete those 
obligations. An extealion ofdle lime for perfonnance of the oblipticms a1rected by the force 
majeure event lhaii not, ofitlelf; ~ the time for perfonmmee of any other obligation. IfBP A 
does not asree that the delay or aptic:ipatcd delay hu been or wiD be caused by a force majeure 
event, EPA will notify ll~ in writiJia of its deciaion. IfBP A agrees that the delay is 
attributable to a .forc6 majt.wtY ~t, EPA will notify Respondent in writing of the length of the 
extension. if any, for perfo~ of the obligation~ affected by the force majeure event. 

. ! 

X$. 5TIPULAIP PENALTIES 
' I 

SO. Reapondent ah:all~· le to EPA for stipulated p~es in the IU'l\0\IJlts set forth in 
Paragraphs S 1 and 52 for iiiJure comply with the requirements oftlJis Order specified below, 
unless excused under Section (Force Majeuri). ''Compliance" by Respondent shell include 
completion of the activities under:thia Ord~ or any work plan or other plan approved under this 
Order identified below in aocord .. with all applicable requirements of laW, this Order, and any 
plllDI or other docurnen.~~ approv~ by BP A pursuant to this Order and within the specified time 
schedules eatabliahecl by and appr(>ved under this Order. 

51. Stipulated Pegalty Mkunts · Work. 
. l 

estones are importult, such that they sohould be included in 
on what wu important at Minot. 

by a date catablished in the Work plan; 
· orins raulu within 24 hours of rec.cipt; 

ling results within 2 weeki of receipt; 
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77. No informal ad~ guidance, suggestion, or comment by the OSC or other EPA 
representative~ reprdifta reporJs, pllnl, Jpecificationa, sdledules, or any other writing submitted 
by Respondent sball relieve ~pondent of ita obligation to obtain any formal approval required 
by this Order,. or to complywi~ all requitemaw ofthia Order, unless il is Connally modified. 

l • 

~ ADPmONAL BEMQfALAC'fiPN 

78. lfBPA d~ that additional removal actio~tdu~~ an approved plan 
are necessary~ proteot pubJio~th, welfare, or the eavironment, :EPA will notify Reaporu:lent of 
that d~on. Unloat othejrwi.e stated by HP A, within 30 days of receipt of notice ftom 
HP A ~t additional removal ~ are neceswy to protect public health, welfilre, or the 
environment, Respondent mall ~bmit for approval by BP A a work plan for the additional 
removal actione. The plan lhall!conform to~ applicable requirancnta of Section vm (Work to J... 
BePedormed) ofthi• Onler. q,on EPA's approval ofthe plan pursuant to S~on vm, 'f'-J 
Rclpondent Shill implement thcj plan for additional removal actions in acc:ordance with the ~ 
nnnnJions and IChedule ...... ftt.w.l..l therein. Thia Section docs not alter or diminish the OSC, a 
;~rity to make otil ~·"fou to any plan or IK:bedule pursuant to Section XXVII 4" · ll' 
(Modificationa).,r I~>'"~ · .j 
. . xxvm. ~ !»! <mJrLmON W!'WOBK ~ ~ ~-j 

79. When .EPA d~. after EPA' a review of the Final Report, that all Worlc hu 
been fully perfonaed in accord with this Order, with the exception of any coutinuins 

Future Response Cosu, or recotd retention, BP A will provide written notice to Respondent 0 
EPA detcnniDca that any 111ch Work baa not been completed in accordance with this Order, A i/ 
will notifY Retpoaderu, pt-ovide ~ list of the deficienciel, and require that Respondent modify the 
Work Plan if 6ppropriate in order to correct such deficiencies. Respondent shall implement the . 
modified and approyed 'Work Plan and shall submit a modified Final Report in accordance with 
the EPA notice. Failure by B..esdonden.t to impleJncnt the approved modified Work Plan shall be a 
violation ofthie Order. · ! · 

I ~ ' 

XXIX. sdABDfl'YIINTEGJtADON!APPENJ)Ir;D 

80. lfa court illues an er chat invalidates any provision of this Order or find& that 
Respondent hu ~ caute otto comply with one or mote provisions of this Order, 
Respondent sball remaiD bound comply with aU provjsions of this Order not invalidated or 
determined to be tubject to a ' cauac defense by the court's order. 

81. lbit Order and ita ~ces constitute the .final, complete and exclusive asreement 
and undcntaa.diq .. cma ttw P~ with resp~ to the 1ettlcment embodied in this Order. The 
partiea aoknoWlo4pthM1hero a(o no repreaentations, agreements or understandings rc1ating to 
the settlement odMr than thol6 ~preaa!y contained in thia Order. The followina appendices are ' . : j : 
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pursuant to this Oi'du. Nei.tJJer;Reapondent nor· any such contractor shall be considered an agent 
of the Uniled State~. 

12. The United State~ afwl give Respondent notice of any claim for which the United 
States plana to leek indemnibJion punuant to this Section and shall co~ with Respondent 
ppor to settlina such claim. 

73. Respondent wa.ivoe ~ claims against the United States for damages·or reimbursement 
or for set-oif of any payment. ~CI or to be made to the United Stalca, ariaina &om or on 
a~ of any contract, qreeolcnt, or arrangement between Respondent and any penon for 
perfOrmance ofWorJc on or ~to the Site. including, but not limited to, claims on acoount of 
conluuction dolaya. In additio~, llcaponclcrlt shall indemnify and hold bannless ttie United States 
with respect to any and Ill ~~for damages or reimbur~ uiling from or on accaunt of 
any coJttl'1lct, ~. or ~ement between Respondent and any person for porfonnance of 
Work on or relatins to the Site, /including, but not limited to, claims on account of construction 
delays. ' 

XXV. INSURANCE 

74. Alleut 7 days $to commencing any on-Site work under this Order, Respondent 
shall secure, 8Dd lhall maintain the duration of this Order, ·compreh.ensive genaralliability 
insurance and automobile iDsur with limits of two million doDara, combined lingle limit. 
Within the aamo time p~ ~t ahall provide EPA with catificate.s of sueh insurance 
and a copy of each iniUnllCe pqHCy. In addition, for the duration of the Order, Respondent shall 
satisfY, or lhall eblure that its ~ldo~ or subcontractors satiafY, all applicable laws and 

rcgulalioM regonliaa the$ of worker' a compemation inluran<le lbr all pcnona . 
perfoi'DlinS the Work on bcJ\IIt !Respondent in tbrtherance of this Order. IfR.espondent 
dcmonstratca by evidCDCO E-ati ory to EPA that any contractor or subconttactor maintains 
insurance equivalent to that d . "bed above, or insurance covering some or Bll of the same risks 
but in en equal or leaeor amounl, then Respondent need provide only that portion of the insurance 
deacribod above which .. nat mrtained by such contractor or subcontractor. 

~ l XXVI. MQDIEJC4UONS , 

75. 'l'M~may . modiflcatiODSto~.C~~~~c: 
direction. luJy oral mod • wiD be memori~;-~ ~Y romptly, but shall have 
as its~ 4lte die date of OSC'a oral direction. Any other r s oftbia Order 
may be modifi~ in 'WI'kq by . tual agreement of the parties. 

16: ~ ~ 10 deviate &om any appi'<>WCI wodt plan or JJChodulc, 
R,c,pondea&'l Projtlat Coo · lhaU IUbmit a ~tten request to EPA for approval outJinins 
the propoiOd modl8cadon lAd buis. Respondent may 1;1ot proceed with the requested 
deviation until recalvla& orll or; approval from the OSC pursuant to Paragraph 7~. 

' . 


